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DELAY ANALYSIS & LIABILITY FOR
LIQUIDATED DAMAGES FOR
CONCURRENT DELAY
– RECENT DEVELOPMENTS

finished causing the delay or worse, after
completion of the works, in order to determine
the delay to completion and the extension of
time which should be awarded.

SCOTT MILNER
Associate Director, North / North East, UK
A couple of cases caught my eye in the last few
months: the first concerns the thorny issue of the
correct or preferred method of delay analysis;
and the second, concerns liability for liquidated
damages when concurrent delay exists.
“PROSPECTIVE AND RETROSPECTIVE DELAY
ANALYSIS WILL PRODUCE THE SAME RESULT”
- DO THEY?
Most forms of contract require a delay event
to impact upon the completion date, before
any extension of time can be awarded.
There will, therefore, always be some form
of further analysis required; either (i) a
prospective assessment, that is undertaken
contemporaneously during the course of the
works, or (ii) a retrospective assessment, most
likely undertaken after the relevant event has
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It is vital to any claim that the most appropriate
method of delay analysis is adopted. If you
choose a method that fails to deal with issues
such as culpable delays, concurrent delays and
changes in logic, then the claim might be easily
rebutted. On the other hand, a detailed method
for a simple issue can be a waste of time and
money. It is, therefore, not surprising that there
are authorities who state there is no longer one
preferred delay analysis method. Instead, there
is a list of factors that should be considered
before deciding the most appropriate method
for those particular circumstances. Such factors
include the requirements of the contract,
available contemporaneous information, the
quality and format of available documents and
the complexity of the relevant event.
In 2012, the judgement in the frequently cited
case Walter Lilly v Mackay [2012] EWHC 1773
(TCC), considered whether the prospective
method was appropriate for the assessment of
delay to completion claimed, where the terms
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of contract used were those of the JCT Standard
Form of Building Contract 1998 Edition Private
Without Quantities with specific amendments.
Mr Justice Akenhead decided:

the parties have ignored the contractual
mechanism for assessment of delay and costs,
as was the case in Northern Ireland Housing

“The debate about the “prospective” or
“retrospective” approach to delay analysis
was also sterile because both delay experts
accepted that, if each approach was done
correctly, they should produce the same result”

article by Dominic Keene).

The recent decision in Fluor Ltd v Shanghai Heavy
Industry Co Ltd [2018] EWHC 1 (TCC), which

Executive v Healthy Buildings (Ireland) Limited
[2017] NIQB (discussed in more detail in the

In NIHE v Healthy Buildings, the Northern Ireland
Court considered Clause 63.1 of the NEC3
Professional Services Contract. That provision
calls for prospective assessment (forecast) of
the delay to completion and cost, after a point
which is referred to in the NEC3 Guidance
Notes as the “switch date”. Since the parties
had not followed that prescribed approach, the
court decided that the assessment should be
referenced to actual cost. Thus, clearly calling
for a retrospective analysis to be performed.

concerned the quantum arising out of defects
on welding that resulted in significant delays
and also whether there had been a change
in the critical path, following the discovery
of defects. In reviewing the prospective and
retrospective approach, Sir Antony EdwardsStuart (sitting as High Court Judge) was of the The decisions in Fluor and NIHE are likely to
view:
continue to fuel the controversy between delay
analysts, as to which form of delay analysis
“There has been an extensive debate about the is preferred over the other. Notwithstanding
correct approach to delay analysis. Mr Morgan this argument, the practical advice remains
said, and I would accept, that a prospective consistent, which is to do what the contract
analysis - in other words considering the critical expressly requires in terms of notification and
path at any particular point in time as viewed assessment of the delay (and cost).
by those on the ground at that time - does not
necessarily produce the same answer as an WILL A CLAUSE ADDRESSING LIABILITY FOR
analysis carried out retrospectively. The former CONCURRENT DELAY RENDER A LIQUIDATED
is the correct approach when considering DAMAGES PROVISION VOID?
matters such as the award of an extension of The courts of England and Wales view on this
time, but that is not the exercise with which the issue was established in Henry Boot Construction
court is concerned in this case. I agree that Ltd v Malmaison Hotel (Manchester) Ltd (1999) 70
some form of retrospective analysis is required.” Con LR 33:
Whilst the above finding on delay analysis
methodology is on the face of it, at odds with
that found in Walter Lilly, it must be remembered
that the decision is reliant on the facts, the
contract mechanism for extension of time and
established principles for the assessment of
damages – especially in circumstances where
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“If there are two concurrent causes of delay,
one of which is a Relevant Event, and the
other is not, then the contractor is entitled to
an extension of time for the period of delay
caused by the Relevant Event notwithstanding
the concurrent effect of the other event”
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It, therefore, followed from this, in a number
of cases concerning concurrent delay and
damages, that the contractor is: (i) entitled
to an extension of time but (ii) not entitled to
recover its time related delay costs; and (iii) the
Employer is deprived of liquidated damages
for the period of concurrent delay.
It was of no surprise that following the above
decision bespoke amendments to extension of
time clauses in standard forms contract started
to emerge, cancelling out any entitlement
to an extension of time that the contractor
may have otherwise been entitled. However,
where concurrent delay exists, an important
question remained in that; would this prevent
the employer recovering liquidated damages
in relation to the same period of delay?
In North Midland Building Ltd v Cyden Homes
[2017] EWHC 2414 (TCC), the court was tasked
with the interpretation of an extension of time
provision of a JCT Design and Build Contract
with a bespoke amendment. The amendment
stated:
“any delay caused by a Relevant Event which
is concurrent with another delay for which the
Contractor is responsible shall not be taken
into account
then, save where these Conditions expressly
provide otherwise, the Employer shall give an
extension of time by fixing such later date as
the Completion Date for the Works or Section
as he then estimates to be fair and reasonable”
North Midland Building sought a declaration
from the Court that: (i) the amendment made
‘time at large’ where the contractor has a claim
to an extension of time for a delay caused by
a Relevant Event, when that delay is concurrent
with another delay for which the employer is
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responsible; and (ii) in such circumstances, the
claimant must complete within a reasonable
time and liquidated damages are void.
North Midland Building argued that the
“prevention principle” applied, in that no
party can require another party to comply with
a contractual obligation in the circumstances
where that party has itself prevented such
compliance. Thus, the employer’s delay
had prevented North Midland Building from
meeting the completion date and there was
no mechanism to extend time for the period
of concurrent delay caused by the employer’s
act of prevention, therefore, time is at large.
When this occurs, it is claimed that liquidated
damages do not apply.
The Court decided this case was purely
concerned with the correct construction of the
clause agreed by the parties, but could not see
how that raises any issues of construction. It is
a clear agreement, dealing with the proper
approach to consideration of the appropriate
extension of time in situations of concurrent
delay, when one cause would otherwise entitle
the contractor to such an extension (absent the
concurrent event) but the other cause would
not.
With regards to the application of the
prevention principle, the Court decided that, in
the JCT Contract, the definition of a Relevant
Event includes acts of prevention, therefore
the concurrent delay clause would operate to
deprive the contractor of an extension of time
and time would not be at large. The effect
being that the liquidated damages provision
would remain intact and liquidated damages
could be levied by the employer for delay,
caused by a Relevant Event which is concurrent
with another delay for which the Contractor is
responsible.
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A simple point we can take from the facts of
North Midland Building is: if Contractor’s wish to
avoid the application of liquidated damages
where such concurrent delay clauses exist,
they must, before entering the contract, ensure
that the liquidated damages provision is also
amended to deprive the Employer of liquidated
damages for a delay caused by the contractor,
which is concurrent with another delay for
which the employer is responsible.
(i) e.g. collapsed as-built/ but for or “as planned v as-built”
(ii) Society of Construction Law Delay and Disruption Protocol
2nd Edition
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MORE INFORMATION
If you would like to find out more details about any of the subjects covered in this Ebriefing please
contact DGA Group through the contact details below or at DGAGroup@dga-group.com
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