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INTRODUCTION

This article explores the principles of fairness
in the valuation of variations under the ICE and
Unlike other jurisdictions, English contract
the ICC forms of contract and the contractor’s
law has no explicit doctrine of good faith.
right to include provisions for overheads and
There are, however, specific instances where
profit in a fair valuation.
legislators and the courts have addressed the
implicit obligation to act fairly, and examples
ICE
include the doctrines of mistake, duress, and
misrepresentation.
The ICE form of contract 6th editioni provided
In the absence of an overarching principle that the value of Variations be ascertained
of good faith, many construction contracts, by the Engineer, after consultation with the
including some of the standard forms, include Contractor, in the following hierarchyii:
references to fairness in an attempt to offer a
a) Using rates and prices contained in
level of protection to the parties. However, many
the Bill of Quantities (“Rule 1”);
agree that whilst ‘soft obligations’ introduce
b) Using adjusted rates and prices
commercial common sense, it is at the expense
contained in the Bill of Quantities
of certainty.
(“Rule 2”); and
c) Making a fair valuation (“Rule 3”).
The principles for valuing Variations were
amended in the 7th edition of the ICE form of
contractiii. Whilst the valuation of the Variation
still had to have “due regard to any rates or
prices in the Contractiv” the onus was then
on the Contractor to submit a quotation for
the Variation. In the event that the Engineer
and Contractor were unable to agree on the
i

ICE Conditions of Contract, Sixth Edition, Thomas Telford, January 1991

ii

ICE Conditions of Contract, Sixth Edition, Thomas Telford, January 1991, Clause 52(1)

iii

ICE Conditions of Contract, Seventh Edition Measurement Version, Thomas Telford, September 1999

iv

ICE Conditions of Contract, Seventh Edition Measurement Version, Thomas Telford, September 1999, Clause 52(3)(a)(i)
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appropriate change to the Contract Price, then
the Engineer had to follow the same hierarchy
listed above.

reasonable is to be decided purely by reference
to the nature of the original and varied work, not
extraneous considerations".

In the case of Henry Boot v Alstomv, the concept
of a fair valuation was considered following an
arbitration in which the arbitrator arrived at his
own fair valuation. The contractor, Henry Boot,
quoted a passage by Max Abrahamsonvi which
purports to place reliance on the use of rates
and prices in the Bill of Quantities. The excerpt
states:

However, the Court of Appeal judges found
that the arbitrator had the discretion not to
use contract rates (Rule 1 and Rule 2) and to
make his own fair valuation (Rule 3), where the
arbitrator considered, as a matter of fact, that
the use of those rates is not a reasonable use.
As to what a fair valuation might be, we can
ascertain from the decision
that it must be ‘reasonable’,
a term that is used
repeatedly. Furthermore, the
valuation should give the
contractor “a reasonable profit
on the work done.”vii

A fair valuation was further
considered in the case of
Weldon Plant v Commission
for the New Townsviii.

"It is not unreasonable to apply rates as a basis
for pricing varied work merely because the rates
are mistaken (page 14), or uneconomic, certainly
in relation to the normal type of variation which
is endemic in civil engineering works. What is

Here, an Instruction was
given to the contractor, and
the parties were unable
to agree a valuation. In
arbitration, the arbitrator had found that
Weldon, the contractor, “should not be worse off
as a result of having complied with the Instruction.
It would be improper for Weldon to suffer financially
because of the situation imposed upon them.”ix The

arbitrator’s decision was akin to the principle

v

Henry Boot Construction v Alston Combined Cycles [2000] EWCA Civ 99 (4 April 2000)

vi

Engineering Law and the ICE Contracts, 4th edition

vii

Henry Boot Construction v Alston Combined Cycles [2000] EWCA Civ 99 (4 April 2000)

viii

Weldon Plant Ltd v. The Commission for the New Towns [2000] EWHC Technology 76 (14th July, 2000)

ix

Weldon Plant Ltd v. The Commission for the New Towns [2000] EWHC Technology 76 (14th July, 2000)
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of general damages in that a fair valuation

The decision also found that, in the absence of
“should leave the Claimant in the same financial special circumstances, a fair valuation should
situation it would have been in had the Instruction include an element of profit. This is because:
not been given.”

x

The question arose as to whether a fair
valuation made under Rule 3 should include
overheads and profit, which the arbitrator had
not included in his calculations because:
a) The contractor had not established
that it had incurred additional
overheads or that it had been denied
overhead recovery; and,

a) A contractor is in business to make
a profit on the cost of deploying its
resources; and,
b) Profit is an integral part of Rules 1 and
2 (i.e., the rates and prices in the bill
of quantities), and it would go against
the principles of clause 52 if Rule 3
did not include the same relevant
elements.

Clause 10.2 of the NEC form of contract, which
replaced the ICE suite, requires parties to “act
in a spirit of mutual trust and co-operation.” Yet,
the contract is noticeably devoid of the word
“fair”. This is addressed in the guidance notesxi
In the decision, the judge highlighted the which state:
difference between overhead costs relating to
the value of work undertaken and those that “A fundamental objective of the ECC is that its use
are unrelated (being the fixed and running should minimise the incidence of disputes. Thus
costs for the business).
words like ‘fair’, ‘reasonable’ and ‘opinion’ have
b) The addition of profit would have put
the contractor in a better position
than it would have been in had the
Instruction not been given.

The judge agreed with the arbitrator that for
time-related costs, it was necessary for the
contractor to prove that the costs had been
incurred. There was, however, a divergence
from the arbitrator’s decision on the point of
overheads unrelated to the value of works.
Here, the judge found that it was not necessary
to prove that they were actually incurred for
the purposes of a fair valuation but that “their
approximate amount must be established, eg by
deriving a percentage from the accounts of the
contractor.”

been used as little as possible.”

The only reference to the Project Manager
or Contractor acting fairly can be found in
the guidance notesxii relating to the Project
Manager’s assessment of a compensation
event, which state:
“The Project Manager will be motivated to make a
fair and reasonable assessment in the knowledge
that the Contractor may refer the matter to the
Adjudicator, who may change the assessment”.

x

Weldon Plant Ltd v. The Commission for the New Towns [2000] EWHC Technology 76 (14th July, 2000)

xi

NEC3 ECC Guidance Notes April 2013, page 3

xii

NEC3 ECC Guidance Notes April 2013, page 79
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Controversially, no similar guidance is provided SUMMARY
to the Contractor as to how a compensation
In summary, these cases and guidance notes
event quotation should be assessed.
stress the importance of ensuring that the most
appropriate methodology is adopted to value
ICC
variations, taking into account the contract
Whilst based on the ICE conditions of contract, and any specific circumstances relating to the
there are noticeable differences in the ICC instruction and variation.
form of contract. The valuation of alterationsxiii
under the Design and Construct Version of the The decision in Weldon Plant also reminds us
Infrastructure Conditions of Contractxiv is set out that, subject to satisfying the evidential burden,
the contractor can recover overheads and
at clause 51(4), which reads:
profit under a fair valuation. In light of this
“the fair and reasonable value (if any) of all evidential burden, we recommend that before
such alterations shall be taken into account in a ‘fair valuation’ issue escalates into a dispute
or difference, a party obtains an independent
ascertaining the amount of the Contract Price.”
opinion.
Other than having “due regard to any rates
or prices included in the Contractxv ” the
Contractor is free to value alterations in
any way it sees fit, as long as it is fair and
reasonable. Equally, in the event that the
Employer’s Representative does not agree
with the Contractor’s valuation of alterations,
he is required to notify the Contractor of
his own opinion of a “fair and reasonable
valuation”.xvi
Similarily the JCT suite of contracts is littered
with phrases such as ‘fair and reasonable’,
leaving a degree of uncertainty in the
valuations of Variations.

xiii

The term ‘alterations’ is not defined but “may include additions and/or omissions”

xiv

Infrastructure Conditions of Contract, Design and Construct Version, August 2011

xv

Infrastructure Conditions of Contract, Design and Construct Version, August 2011, Clause 52(3)(a)(i)

xvi

Infrastructure Conditions of Contract, Design and Construct Version, August 2011,, Clause 52(3)(d)
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DGA TRAINING SERVICES
WEBINARS
NEC3 & 4 ENGINEERING & CONSTRUCTION CONTRACT (AND SUBCONTRACT)
The NEC Engineering and Construction Contract (and Subcontract) is one of the most frequently
used standard form contracts for building and civil engineering projects
This one-day course is presented by one of our experienced Directors who are frequently
called to provide contractual advice, expert evidence with regards to quantum or to be party
representative in Adjudication. The course considers the main pricing options, the frequently used
secondary options, the parties duties, co-operation, communications, early warning, risk register,
programme, providing the works/ Works Information, change control, compensation events (and
an introduction to the approach to assessment for the purpose of quotations for a change to
the Prices and/or key date or Completion), the schedule of cost components/ Defined Cost and
payment with reference to Y(UK) 2 and the Housing Grants, Construction and Regeneration Act
1996, as amended.

UNDERSTANDING AND USING THE JCT STANDARD BUILDING CONTRACT AND DESIGN
& BUILD CONTRACT 2016
Overview
The JCT Standard Building Contract and Design and Build Contract remain the two most frequently
used contracts in the United Kingdom. In 2016, a number of changes to the previous editions of
the JCT were published by the Joint Contracts Tribunal.
This one-day seminar is presented by experienced and dual qualified professionals. It will
provide the delegates with a comprehensive understanding of the key parts of both contracts in
order that they can understand each party’s liability and obligations. Reference is made to case
law as part of explaining some of the provisions of the previous editions (and how this applies
to the current editions) and operation of the contract.

COMING SOON: PROGRAMMING & DELAY ANALYSIS TRAINING

5

DGA GROUP
MARCH 2021

EBRIEFING

ABOUT DGA TRAINING WEBINARS
WHO SHOULD ATTEND?
The courses are suitable for:
• Quantity Surveyors
• Commercial Managers
• Planners or Contracts Managers of Contractors or
Subcontractors
• Architects
• Designers
• Contract Administrators, of all levels that desire obtain a
firmer understanding of the terms of the contract and their
practical application.

Price of each course
Online £250 plus VAT per delegate
What’s included in the Price
The presentation, slide handout, CPD certificate
Dates and times
To be published shortly

WHAT TO DO NEXT?
If you are interested in hearing more about our forthcoming
public courses, please email dgagroup@dga-group.com .
Further details will be sent once dates have been confirmed.

Terms & Conditions apply
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MORE INFORMATION
If you would like to find out more details about any of the subjects covered in this Ebriefing
please contact DGA Group through the contact details below or at DGAGroup@dga-group.com
DGA GROUP HEADQUARTERS

SINGAPORE

HONG KONG

25 Eastcheap
London

#11-09, Eon Shenton
70 Shenton Way

6/F Luk Kwok Centre
72 Gloucester Road

EC3M 1DE

Singapore
079118

Wan Chai
Hong Kong

Tel: +44 (0)203 961 5340

Tel: +65 62916208

Tel: +852 3127 5580

UNITED ARAB EMIRATES
Office 615

AUSTRALIA
Level 8

AUSTRALIA
Level 23

Park Lane Tower
Al A’amal Street
Business Bay
United Arab Emirates

One Melbourne Quarter
699 Collins Street, Docklands
Melbourne
Vic 3000
Australia

52 Martin Place
Sydney
NSW 2000
Australia

Tel: +971 4 437 2470

+61 (0)3 8375 7620

+61 (0)2 9220 5027

CANADA
61 Legacy Landing SE
Calgary
Alberta
Canada
T2X 2EH

AFRICA
Building 2
Country Club Estate
21 Woodmead
Sandton
South Africa
2054
+27 (0)11 258 8703

Tel: +1(587) 586 5502
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DGA UNITED KINGDOM
DGA ENDINBURGH
1 LOCHRIN SQUARE
92-98 FOUNTAINBRIDGE
EDINBURGH
EH3 9QA
TEL: +44 (0)131 357 4012

DGA GLASGOW
100 WEST GEORGE ST
GLASGOW
G2 1PJ
TEL: +44(0)141 264 2315

DGA LEEDS
CARRWOOD PARK
SELBY ROAD
LEEDS
LS15 4LG
TEL: +44 (0)113 337 2174

DGA MANCHESTER
PETER HOUSE
OXFORD STREET
MANCHESTER
M1 5AN
TEL: +44 (0)161 932 1222

DGA NOTTINGHAM
REGUS HOUSE, HERALD WAY
PEGASUS BUSINESS PARK
EAST MIDLANDS AIRPORT
CASTLE DONINGTON,
DE74 2TZ
TEL: +44 (0)1332 638 061
DGA BIRMINGHAM
ONE VICTORIA SQUARE
BIRMINGHAM
B1 1BD
TEL: +44 (0)121 698 2148

DGA BRISTOL
1, THE FRIARY
TEMPLE QUAY
BRISTOL
BS1 6EA
TEL: +44 (0)117 344 5023

DGA Headquarters
25 Eastcheap
London
EC3M 1DE
TEL: +44(0)203 961 5340
E:dgagroup@dga-group.com
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DGA MAIDSTONE
VINTERS BUSINESS PARK
NEW CUT ROAD
MAIDSTONE
KENT
ME14 5NZ
TEL: +44 (0)1622 673 021

