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MESSAGE FROM THE CEO

Welcome to our March 2021 EBrief, where our contributors have once
again written some very educational and interesting thought leadership
articles.
We have five articles in this edition.
The Jones Day team in Australia have collaborated, on this occasion, to be our guest contributor
providing an update on the security of payment legislation in Queensland and Western Australia.
Alex Edwards (UK) looks at the definition of a dispute with reference to the interpretation of what
constitutes a ‘construction operation’ for under the adjudication process. Dr. David Aldridge (UK)
examines float in construction programmes and how it is dealt with in delay analysis. Dominic
Keene (UK) reviews the principle of fairness in the valuation of variations under the ICE and ICC
forms of contract, whilst Jacqui Barker (Australia) reports on a current debate in the Australian
Construction Industry on whether Australia needs NEC4.
I would like to thank our contributors for the time and effort they have committed to producing
these very educational and informative articles. They are all very useful reference articles that
both inform and encourage debate.
We have also included details at the back of the EBrief of our upcoming training webinars.
It is good to see with the COVID vaccine rollout that there is a way forward out of the lockdowns
globally, although with different countries rolling out the vaccine at different speeds.
I also note that most countries are messaging that increased spending on infrastructure projects
will be the central theme for creating employment and kick-starting economies as part of the post
COVID recovery strategy. This global infrastructure spending is already starting to raise issues of
resource capacity constraints within individual countries.
I remember well the Hong Kong government announcing in 2008 five major rail schemes with
a combined value of HK$130 billion to be delivered simultaneously over the following seven
years as a strategy to insulate Hong Kong from the global recession. MTR, the Employer with
responsibility for delivering these projects, had undertaken a global tour to whip up interest with
international contractors to come to Hong Kong to bid for these contracts – effectively creating
the required capacity in the market to deliver these major projects. In any event, there was
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massive pressure created on labour, plant and material supplies, driving significant escalation
in the cost of these resources. Particular issues arose on the availability of skilled labour, with
the Government ultimately having to change the visa arrangements to allow for the importing
of these skills to reduce delays to the projects. New market entrants had issues with obtaining
licenses to be able to bid for the large contracts. Therefore they either had to JV with established
players or seek to acquire contractors who had the appropriate construction licenses. Alternative
construction methods, such as prefabrication, were developed as they were less labour intensive
and initiatives introduced to encourage school leavers to come into construction, together with
training to upskill the incumbent labour force. The development of these programmes helping
to overcome the emerging resource capacity constraints as the projects were progressing all at
once.
Hong Kong is just a snapshot example of what happens when there is a Government initiative to
significantly increase spending on infrastructure and the resulting capacity constraints challenges
that ensue.
Now imagine this same scenario playing out across the globe where there is still limited
movement of labour and other resources between countries. There is going to have to be
some smart planning and bespoke initiatives by individual countries to ensure they can deliver
the infrastructure projects rolled out as part of their post COVID recovery strategy. It will be
interesting to watch the global construction industry over the next five years, and I just wonder if
there now needs to be a global construction economic forum that will coordinate and manage
this global infrastructure recovery strategy.
Our teams are hosting an ever-increasing number of informative educational webinars and I
would invite you to join these when you can. Details of up and coming webinars are provided in
this EBrief as well as on our website at www.dga-group.com.
Finally, I would like to wish our clients, staff and their families a safe and healthy future and hope
that we will all be able to simply meet in a coffee shop for a chat and a catch up soon. Stay Safe.
If you would like to discuss any of the featured topics or any related matter, please feel free to
contact us.
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IS YOUR DISPUTE SET IN CONCRETE?
ALEX EDWARDS
SENIOR CONSULTANT, UK
The Housing Grants, Construction and
Regeneration Act 1996 (“The Act”), provides a
statutory right to refer a dispute to Adjudication.
Notwithstanding the nuances that surround
contractual provisions that permit a party to refer
a dispute to Adjudication, employers, contractors
and sub-contractors alike often assume that, due
to its statutory right, it can therefore refer any
dispute to adjudication, irrespective of what the
dispute regards. This assumption can be fatal to
an Adjudication if the referring party does not
first ask itself the question, “is the dispute that is to
be referred a construction operation?”

The Act requires that for a dispute to be referred
to Adjudication, it must be a dispute arising
from a ‘construction contract’ for the carrying
out of ‘construction operations’. The Act defines
‘construction operations’ at s105(1) and further defines, at s105(2), operations that are not
‘construction operations’ and which are excluded from being determined in adjudication.
Despite the Act being in force for almost 23 years, the Courts have over recent years, seen
several applications to enforce an adjudicator’s decision to which the aggrieved party seeks to
defend on the premise that the adjudicator did not have jurisdiction because the dispute referred
was not a construction operation.
The case of Universal Sealants (UK) Ltd (t/a USL Bridgecare) v Sanders Plant And Waste Management Ltd
[2019] EWHC 2360 (TCC) is an example of whether a particular operation fell within ‘construction
operations’ as defined by s105(1) or was specifically excluded by s105(2)(d). This case concerned
an operation that is undertaken daily on most construction projects, which is the supply of concrete.
The Judge was faced with deciding whether delivering concrete to the site and pouring it into its
final location amounted to a construction operation.
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THE FACTS
USL was engaged to undertake works on the A1 Viaduct in Gateshead. The works involved the
removal of existing bridge expansion joints and the installation of replacement expansion joints.
Sanders were engaged by USL, under a sub-contract, to supply the concrete for this part of the
works.
The dispute concerned the grade of concrete to be supplied and USL’s case was that Sanders
ought to have supplied M50 grade concrete but, in fact and in breach of contract, it supplied
ST5 grade concrete, which was contrary to the agreement and not fit for purposei. The concrete
had to be broken out and replaced.
USL referred the dispute to adjudication where the Adjudicator decided that Sanders was in
breach of contract and was liable to pay damages to USL.
Sanders participated in the adjudication having fully reserved its rights regarding the adjudicator’s
jurisdiction to decide the dispute referred for two reasons:
(i)

The dispute was brought under the wrong contract; and

(ii)

Delivery and pouring of concrete do not amount to a construction operation and are expressly
excluded by the Act.

THE ISSUES
FORMATION OF THE CONTRACT

In regard to the first issue the Parties had differing arguments as to how the contract was formed.
There had been a series of telephone calls and emails regarding the enquiry and the specification
of the concrete that was required; the content of the phone calls was disputed by both Partiesii .
Despite what the Parties allege what was said during these phone calls, USL sent its sub-contract
order to Sanders via email stating the specification of the concrete and the delivery details; this
was coupled with a link contained therein to the terms and conditions of the sub-contract.
USL assert that this was its offer to purchase the M50 grade concrete and that Sanders accepted
that offer by conduct, in delivering the concrete on the specified date, albeit it was not M50
grade concrete and was ST5 grade concreteiii.

i

Universal Sealants (UK) Ltd (t/a USL Bridgecare) v Sanders Plant And Waste Management Ltd [2019] EWHC 2360 (TCC)
at para 3

ii

Ibid 10 - 12

iii

Ibid 14 & 18
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Sanders argued that this was not the case
as there was no express acceptance of
the sub-contract and its terms, rather the
contract was concluded by producing a
delivery note on the day of delivery, which
amounted to a counteroffer and which
USL accepted by signing the delivery
noteiv. This argument sought to circumvent
the M50 specification as specified in the
sub-contract order, in that the contract was
concluded on Sanders’ terms and for the
specification of concrete that was actually
delivered.
The Judge agreed with USL in how
the contract was formed and that the
production of a delivery note on differing
terms was too late to be a counteroffer,
particularly since there was no evidence
to corroborate that the delivery note was
produced before the discharge of the
concretev. The Judge stated that on this
basis, Sanders had no real prospect of
successfully defending this issue.
CONSTRUCTION OPERATION

The second issue concerned an
interrogation of the delivering and pouring
of the concrete and whether this amounts
to a construction operation under the Act.
The Act defines a Construction Contract at
s104(1) as
1.

In this Part a “construction contract”
means an agreement with a person for
any of the following—

iv

Ibid 19

v

Ibid 20
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a) the carrying out of construction operations.
[...]
The Act goes on to define construction operations at s105(1) as:
a) construction, alteration, repair, maintenance, extension, demolition or dismantling of
buildings, or structures forming, or to form, part of the land [...]
b) construction, alteration, repair, maintenance, extension, demolition or dismantling of any
works forming, or to form, part of the land, including [...]
[....]
e) operations which form an integral part of, or are preparatory to, or are for rendering
complete, such operations as are previously described in this subsection, including site
clearance, earth-moving, excavation, tunnelling and boring, laying of foundations [...]

The Act then provides specific operations that are not construction operations at s105(2) as
follows:
2) The following operations are not construction operations within the meaning of this Part
[...]
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d) manufacture or delivery to site of—
(i) building or engineering components or equipment,
(ii) materials, plant, or machinery, or
(iii) components for systems of heating, lighting, air-conditioning, ventilation, power supply, drainage,
sanitation, water supply or fire protection, or for security or communications systems,
except under a contract which also provides for their installation;
[...]

Sanders argued that as the contract was for the supply of materials only, it must fall within the
s105(2)(d) exclusions and it could not be captured by the exception because there was no
reference to ‘installation’ of the concrete in the sub-contract, nor were there any rates and prices
for doing so vi.
Sanders went on to argue that one would not ‘install’ concrete per se and placed some reliance
on the use of the verb ‘to install’vii.

The Judge interrogated Sanders’ submission regarding the use of the verb and said that for this
operation to be captured by the s105(2)(d) exception, some work must be done to the materials
by the supplier other than delivery thereof viii.
The Judge went on to say that concrete is an unusual material in that when it is delivered to site it
is wet and starts to set, and that it would be unusual for it to be delivered to some sort of holding
facility before it was poured into its final destination, resulting in the act of delivery and pouring
become one and the sameix.
vi

Ibid 24

vii

Ibid 30

viii

Ibid 30

ix

Ibid 31
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USL argued that this very notion supports its case in that what was
done by Sanders amounted to installation under the contract because
delivery and installation are indivisiblex. USL further argued, as the
adjudicator found, that the act of pouring the concrete itself was
undertaken by a Sanders’ operative, i.e., the driver of the concrete
wagonxi.
The Judge concluded the points of contention by deciding that
the specific characteristics of concrete point in favour of Sanders’
arguments, in that the exception contained within s105(2)(d) draws a
clear distinction between delivery of materials and a contract that also
provides for installation of those materialsxii. The Judge decided that
pouring the concrete is, in these circumstances, part of the delivery and
not an additional act of installation that requires some working onxiii.
The Judge went on to say that there was nothing in the contract that
provides for installation of the concrete and that to deliver the concrete
under the contract, Sanders would deliver the concrete in the normal
way by pouring it where it was requiredxiv.
The application for summary judgement was declined on the premise
that there is a real prospect of success as to the adjudicator’s jurisdiction
because the delivery and pouring of concrete did not amount to a
construction operation and fell within the s105(2)(d) exclusionsxv.
COMMENTARY
This case identified two key issues that are often overlooked.
Firstly, it is paramount for the Parties to be clear as to the terms of the
Contract and understand the obligations to which they are bound. It
was seen here that silence, and/or claiming that the terms had not
been formally accepted, was not sufficient to persuade the Court to
disregard the initial terms and seek to rely upon a last-minute submission
of new or preferred terms in a last-shot-fired scenario.
x

Ibid 32

xi

Ibid 32

xii

Ibid 33

xiii

Ibid 33

xiv

Ibid 33

xv

Ibid 34
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The second issue that this case grappled with is whether the pouring of concrete
amounted to a construction operation under the Act.
Concrete pours are undertaken daily on construction sites and this case gave
some useful guidance as to how concrete delivery and pouring is viewed in light
of the Act. The Judge in this case highlighted that concrete is distinguished from
other material supply contracts, such as bricks, and the Judge decided that this
was a matter of contract rather than the act of delivery and pouring of concrete
itself, which was said to be indivisible in most instances.
The Judge appeared to be sympathetic to the nature of how concrete is delivered
to a construction site and, how this differs from other building materials and in
turn, made a very clear distinction between the s105(2)(d) exclusions and the
exception to those exclusions, in that the contract must specifically provide for the
installation of the materials being delivered for the operation to be captured by
the exception provided by s105(2)(d).
This case and others like it, particularly in the energy sector, provide a good
example as to what a party looking to refer a dispute to adjudication should
consider, chiefly; does the Act apply?
Whether the Act applies is often overlooked by parties and the issue as to whether
the dispute is in regards to a construction operation, arises only when the Act
applies to the adjudication, whether that be statutory or imposed by the contract.
There are standard forms of contract that incorporate the Act into the adjudication
provisions, for example:
•

NEC3/4 – Clause W2 is to be used in the UK where the Act applies insofar
as the Employer has inserted in Contract Part One dispute resolution
Option W2

•

IChemE – “This clause shall only apply to construction contracts as defined
in the Act”

If the Contract is silent, a party wishing to refer a dispute to adjudication can
rely upon its statutory right to do so, and therefore the Act will apply. Of course,
the statutory right under the Act will only apply to construction contracts for the
undertaking of construction operations.
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This position can be distinguished from where parties have ‘contracted’ into adjudication in lieu
of the Act, for example:
•

JCT – the Scheme shall apply

•

Bespoke contracts which includes Adjudication with reference to the Act

•

FIDIC contracts which imposes its own adjudication rules and procedure

In a nutshell, it is paramount that a party wishing to refer a dispute to adjudication reverts back
to the adjudication provisions in the contract, to determine first whether the Act will apply to the
adjudication and, if it does, it must then carefully consider whether the dispute is in regard to
a construction operation. If these basic checks are overlooked, it could, as was seen in USL v
Sanders, be fatal as to the enforceability of a decision made by an adjudicator.
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DEAR DGA....
Recently DGA Group held a couple of webinars on the “Dark Arts of Delay Analysis”, where David
Waddle and David Aldridge sought both to “shine a light” on what people often consider to be
a “black box” where there is little transparency and give some useful, practical, advice.
Over the next couple of E-Briefs, we will touch on some questions from our talks and mention
some of the problems faced by our clients.

Question: ‘What is float, how does it arise, and how is it
dealt with in a programme/ delay analysis?’
ANSWERED BY:
DAVID ALDRIDGE, GROUP HEAD OF PLANNING
WHAT IS FLOAT?
Float generally occurs where a number of activity sequences are set to run parallel, with differing
timescales, so one or more activity path finishes earlier than another. The path that finishes
earlier can potentially be delayed without causing a “critical delay” to the project.
In the simplistic graphic below, there are two “activity” paths, kicked off by different events, both
of which need to be completed prior to the start of steel erection on site:
Start date

Critical
Path

Procure steelwork
Access date (start on site)
Excavate bases

Total Float

Reinforce bases

Free Float
(included
in Total
Float)

Concrete bases
Cure concrete
Erect steelwork
Planned Completion
Completion Date
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It is evident that, as planned, the “procurement task” (kicked off by an instruction to start work)
is driving the longest path to completion (the “critical path”), while the civils activities (kicked off
by the site access date) have a week of “float” by comparison. In effect, any one of the civils
activities could be delayed by up to a week, without that affecting the start of the steelwork
erection activity.
There are two main types of float people refer to:
•

“Free Float” is the amount an activity can be late before it impacts on the next activity
in the sequence. The “cure concrete” activity has some “free float”.

•

“Total Float” is the amount an activity can be late before that lateness starts to impact
on the overall critical path for the job. In this example, because the concrete curing has
a week of “free float”, each of its predecessors also has “total float”. A delay to these
earlier activities will cause a delay to subsequent civils work sequence activities, but will
not cause a delay to “Completion” (unless the delay is greater than 1 week).

In most scenarios, when people talk about float, they mean the activity’s “total float” (often
because they are seeking to establish the correct Extension of Time (“EOT”)). However, any delay
(even one only using up “free float”) can have a number of other potential effects, including:
•

An increase to the project’s risk profile (associated with the later timing of that activity).

•

Delays to that activity, as well as to other subsequent tasks (which may also have their
own float), and the (disruptive) replanning and change work necessarily involved.

•

Other impacts such as additional cost arising from the disruptive delay (even if that delay
is not critical to the overall project).

For example, if there were a site access delay, in the example above:
•

Access being delayed by a week is not immediately likely to cause a “critical delay”.

•

However, there will be direct delays to the main affected activity (for example, a week of
“standing time” for the groundwork subcontractor and its resources, if the subcontractor
had organised to attend site from week 2, and could not find other useful work to do).

•

There are likely to be “knock-on” delays to subsequent activities (and the relevant
subcontractors), albeit with reducing impact severity over time.

•

There are likely to be direct impacts on the Contractor’s management processes, is it will
have to manage the delay, and the disruptive effects of that delay (to the groundworker,
and the subsequent reinforcement and concreting teams, etc.).

It should be evident, therefore, that delay does not need to be “critical” for the measurement
and analysis of delay to be important. It is useful to identify, and assess, even simple “changes
in float”.
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PROBLEMS THAT MAY ARISE BECAUSE OF FLOAT
Issues we regularly face include: “What kind of analysis is best?” and “How best can we carry out
that analysis?” In relation to float, these can be key questions, as there may be doubt as to the
viability of the baseline programme and whether it may need to be changed or adjusted before
any delay analysis can be sensibly carried out.
One of the common issues we see, in this regard, is a poorly prepared construction programme,
with minimal (or erroneous) links, which contains a significant amount of problematic “float”.
For some delays and forms of analysis, this may not be a problem, perhaps because of the
timing of the event being claimed. One only needs a “static” programme (not fully “logic linked”,
or where the logic links are poor) for certain forms of retrospective “As-Planned vs As-Built”
(“APvAB”) analysis. A relatively simplistic claim analysis might consider the programmes and
identify that:
•

The main building piling works must have been on the critical path of the works (as no
other activities were ongoing at the same time).

•

The piling works were planned to take 6 weeks.

•

The piling works actually took 10 weeks.

•

So… there was a 4 week “critical delay” in the Piling works.

A detailed examination of the facts may then clearly determine the reasons for these 4 weeks of
piling delay, perhaps because:
•

There were problems encountered with hard rock in the ground, coupled with…

•

The piling design being changed to require deeper piles which hit the hard rock.

In such a scenario, the claim (and the evidence for that claim) is relatively simple to process.
However, in a more complex project, it may not be evident that piling was on the critical path,
or it may have had some “float”. Other (parallel) activities may have been suffering similar,
or greater, delay. As a result, the simplistic analysis above is unlikely to generate a valid EOT
claim, or may not find favour. Other forms of analysis may be needed, to explain and clearly
demonstrate the amount of critical delay caused by the piling.
The form of contract may also militate against such an analysis (with the NEC form requiring
a more detailed, and “programmatic” assessment of the impact of the event on the planned
programme extant at the time of the delay).
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“FLOAT” IN A “BASELINE PROGRAMME”
The more detailed forms of analysis generally start with an assessment of the “baseline
programme”, but it is my observation that few contractors give this important task sufficient
regard. In my view, the base contract or construction programme should be constructed with
care and attention, with the contractor considering (in some detail) the activities and timescales
needed, and any programme produced being backed up by a detailed Method Statement that
explains it.
Unfortunately, however, when brought into a project late on, we often find poorly prepared
baseline and update programmes, which contain problematic “float”. This can be a particular
issue in complex programmes, even if prepared by an experienced planner (though we often
find that the programming task is left to the Project Manager, or a member of his team, who may
not have a planner’s experience or skills).
It is vital, therefore, to check and ensure that a programme to be used for dynamic analysis is
“suitable and sufficient” to show delay, and that (in particular) the potential activity sequences
affected by the delays being experienced can be demonstrated through the programme.
Take the following sequence, for example, where the activities have some linking, but also
contain “dangles”:
Excavate bases 1-7
Reinforce bases 1-7

Poorly Linked
Activities, or
“Dangles”

Concrete bases 1-7
Column reinforcement 1-7
Column formwork 1-7
Column concrete 1-7

•

While the reinforcement task is “driven” by a start of excavation (with a short “lag”), there
is no completion link leading out from that activity, which gives it “Free Float” (illustrated
here as the double black line to the right of the activity).

•

As a result, “in the programme” the excavation task may start, and then get delayed
significantly, without that showing an “impact” on subsequent civils works activities.

Such “shorthand” is very common in construction programmes, as the person doing the planning
is often given limited time or resource, and they simply try to show a “reasonable” activity
sequence with the smallest amount of effort (i.e. by minimising, or not properly considering, the
reality behind the links to be included). Such “shorthand” can be dangerous to later claims.
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As such, because most programmes contain some errors, and poorly planned programmes often
contain many or significant “errors”, one first step in any consideration of a programme for delay
analysis is to examine the baseline programme and “correct” it (where necessary).
Of course, “correcting” a programme can also be contentious process in its own right. The
consideration and management of such a process should be treated with caution and discussed
with a delay expert, such as DGA (along with your other professional advisors). Programme
changes will almost certainly be “disputed” by another party who wants to refuse a claim, so it
is much better to get the programme right in the first place!
It is our recommendation that, when starting into any significant project, and at a very early stage,
you carry out a “3rd party review” of the planning and programming undertaken with someone
like DGA, at an early point (either before submission of your first programme, or before any
disputes are indicated).
In any event, the reasonability of a programme, including any float it has, needs to be considered
before moving into any form of detailed delay analysis.
THE OWNERSHIP OF FLOAT
An important question which comes up regularly about “float”, is who “owns” it.
“Ownership” can be tricky, but it seems to be established law that, in the main, ownership
belongs to whoever uses it first. For example:
•

If an Employer delays an activity in float, causing it to “use up the float” and become
“similarly critical” to completion, that is unlikely to generate any overall EOT claim.

•

If the Contractor then causes a further delay, and that delays completion, he is unlikely to
have a good claim, even though the Employer’s delay occurred first.

In one case I have been involved in recently, a key “Material Required By” date for some Employer
Free-Issue Materials was not clearly (or effectively) linked into subsequent activities (which were
also not well linked). Under the NEC form, the Contractor has had difficulty properly and clearly
demonstrating the cause and effect impacts from the late provision of those materials.
The management of these “clear risks” from float, and how float is shown on the programme,
varies depending on the project, the type of contract under which the programme is used and
examined, and the differing forms of analysis that may be required. I obviously do not have time
to consider all the issues in this article.
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MANAGING FLOAT IN A BASELINE
From the above, it should be evident that float often does exist in a programme. As such, a
first step in considering delay is to examine that programme in the context of the Contract so
as to consider what one is likely to need to determine and explain, when making a claim. For
example:
•

JCT contracts usually require an assessment of whether a delay has, or is likely to, cause
a delay to Completion. The assessment need not (necessarily) involve a full, detailed,
programme analysis (though is more likely to be acceptable if it does).

•

The NEC, in contrast, sets out a highly detailed and specific analysis process, under which
the parties are required to consider and identify, based on the last Accepted programme,
the delay caused to “Planned Completion”.

A good (well thought out) programme by a contractor can make a significant difference to the
outcome in either case. Going back to my original example sequence, in which the period grid
was measured in “weeks”:
Start date

Critical
Path

Procure steelwork
Access date (start on site)
Excavate bases

Total Float

Reinforce bases

Free Float
(included
in Total
Float)

Concrete bases
Cure concrete
Erect steelwork
Planned Completion
Completion Date

The 5 weeks of civil works activities are seen to have a week of float, generated by the elongated
(7 week) procurement period for the steelwork. That may well be realistic, but if there is a delay
to the civil activities (for example, a delay in access, or a prolonged excavation due to ground
conditions) which causes a week’s delay, the presence of “float” means it may not generate any
claim for EOT (though of course, a claim for the direct costs would still be possible).
In such a scenario, it will only be after the civils works suffer more than 1 week’s delay, that the
delay will become “critical”, and so cause a delay to “completion” (or “planned completion”).
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SEEKING TO MINIMISE OR ELIMINATE FLOAT
In many cases, it will often be better (more advantageous) for the Contractor to reconsider
his programme, and seek to manage or eliminate the float, even before starting work. This
“management” requires careful thought, as it depends on the circumstances of the programme,
as well as the contract under which you are working.
For example, under NEC, my aim when programming this work, would be to minimise the
apparent float in the programme, by planning and programming the achievement of “Planned
Completion” as early as possible: That is because, in the NEC form, the Contractor is considered
to “own” the “terminal float” in the programme (the period between Planned Completion and the
Completion Date).
•

For example, I could plan to procure the steel earlier (in a period of 5 or 6 weeks), which
would mean I could adjust the programme to achieve Planned Completion earlier, and
minimise the “activity float”, while increasing the “terminal float”, as follows:

Start date
Procure steelwork
Access date (start on site)

Reschedule results
in identification of
“terminal float”
and changes the
critical path

Excavate bases
Reinforce bases
Concrete bases
Cure concrete
Erect steelwork
Planned Completion
Completion Date

If the programme were adjusted in this way, then any delay in the progress to the physical
works will demonstrate a “critical delay” to “Planned Completion” (and thus a claim for time).
However, if the Contractor suffers his own delay, he still has the opportunity to “absorb it” (using
the terminal float).
In contrast, under most JCT forms of contract there is no concept of “planned completion” or
“terminal float” and, as such:
•

It is only a “delay to the Completion Date” that falls to be considered an EOT event.

•

There is minimal benefit in showing any float in the programme at all.

•

As such, I might seek to adjust the “apparent float” by adjusting the durations of the
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activities, increasing them to fill the apparent float period (perhaps by including “Time
Risk Allowances” in the activities), as follows:
Start date
Procure steelwork

Introducing “Internal Risk
Allowances” to the Civil
Works activities could
remove the Float, so as to
demonstrate co-criticality
with the steel procurement

Access date (start on site)
Excavate bases
Reinforce bases
Concrete bases
Cure concrete
Erect steelwork
Planned Completion
Completion Date

In this case, the result is that the planned programme does not show any float, and any delay
(to either the steel procurement or the civils works) will potentially cause a critical delay (and
thereby be a claimable matter).
Of course, there are also potential risks in removing all float from a planned programme, as the
suffering of any culpable delay could result in the client identifying that (and claiming that it gives
float to the other activities). My point, however, is that thinking cautiously and sensibly about such
issues in advance may reduce or remove questions about float, such that claims are easier to make
(or might be made where otherwise they would not). This is something DGA can assist with.

CAUTIONARY TALE: MANAGING FLOAT IN A CLAIM SCENARIO
The most difficult point to manage float is after a claim has started. The delay will have already
occurred (in the past), and the contract and update programmes will almost certainly “exist” (be
historical), so adjusting the activities and their links will be problematic. The parties are also
likely to have become entrenched in their “positions”.
The scope of this article does not allow me to go into any great detail about how we might
assist in such situations, not least because every claim scenario has its own specific issues and
complications.
However, as a cautionary tale, I consider again the “real-life example” I mentioned earlier:
•

The Contract being performed was based under an NEC form.

20

DGA GROUP
MARCH 2021

EBRIEFING

•

As the Contractor progressed the work, it identified in a Clause 32 programme update a
key “Material Required By” date for some “Free-Issue Materials” by the Employer.

•

The Employer provided those items over 3 months late, a clear Compensation Event
(“CE”).

•

The Contractor considered this likely to cause a critical delay to planned completion, and
showed the (very real) delay in its (subsequent) Clause 32 programme updates.

•

However, the relevant Clause 32 programme (the last “Accepted Programme” before the
CE occurred) did not contain sufficient links between the “Materials Required” date and
the subsequent site activities (which were themselves not well linked to other site works).

•

As a result, the “Materials Required By” date had apparent float of well over 1 year!

•

The Contractor had significant difficulty properly and clearly demonstrating the “cause
and effect” arising from the late provision of those materials (even though it had clearly
shown the effect in later Clause 32 updates).

•

The problem was compounded by the fact that the Employer did not initially accept the
validity of the CE and failed to ask for formal delay quotations (at the time). As such, many
months went by before a formal CE was agreed, and the parties discussed the issues.

•

In the Employer’s analysis, because of the lack of proper or sufficient logic linking of the
Accepted Programme, when the CE was “impacted”, it caused no critical delay.

This has been a tricky job to manage (which we have done with the help of the Contractor’s legal
advisors and their in-house team). Our work has involved:
•

A full check of the Contractor’s Clause 32 “Accepted Programme”.

•

Decisions as to the vital adjustments needed to make the “Accepted Programme” capable
for demonstrating the impacts of the delay (which effectively brought the “float” calculation
on the “required by” date down to just a couple of weeks).

•

A detailed programme analysis to show that the 3-month delay then caused a significant
(more than 10 week) delay to “Planned Completion” (in an “NEC compliant” manner).

Even with our involvement, these claims are still being considered and discussed between the
parties (more than 1.5 years after the specific delay event in question) and are likely to become
subject to formal Adjudication in due course.
Had the Contractor brought us in at the time of the event, we could have done many other things
to assist in the management and demonstration of the delay (which may have helped to avoid
some of the issues now being faced).
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CONCLUSIONS – AND A KEY “TAKEAWAY” MESSAGE
While this article does no more than touch on some of the issues surrounding “float”, and gives
some examples and cautionary tales, I hope that it also conveys a couple of key messages:
•

Proper and careful programming up front is vital.

•

DGA can assist clients at all stages of its programming tasks, including:
o
Assistance / 3rd Party programme viability checks (at an early stage / at or 		
shortly after Contract award).
o
Consideration and assistance with programme updates, particularly where 		
issues are starting to occur, and the programme needs to be “viable” for later 		
analysis.
o
At the point delays start to become critical, in order to identify programme 		
issues and assist in determining the best way to demonstrate the critical delays.

•

I would urge you not only to think of DGA once a delay has “landed” (when you need
detailed claims / dispute management advice). Getting us involved early is likely to save
money and effort in the long term (though of course we are able and willing to work with
you at any point).
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A FAIR VALUATION?
DOMINIC KEENE
ASSOCIATE DIRCETOR, UK
INTRODUCTION

This article explores the principles of fairness
in the valuation of variations under the ICE and
Unlike other jurisdictions, English contract
the ICC forms of contract and the contractor’s
law has no explicit doctrine of good faith.
right to include provisions for overheads and
There are, however, specific instances where
profit in a fair valuation.
legislators and the courts have addressed the
implicit obligation to act fairly, and examples
ICE
include the doctrines of mistake, duress, and
misrepresentation.
The ICE form of contract 6th editioni provided
In the absence of an overarching principle that the value of Variations be ascertained
of good faith, many construction contracts, by the Engineer, after consultation with the
including some of the standard forms, include Contractor, in the following hierarchyii:
references to fairness in an attempt to offer a
a) Using rates and prices contained in
level of protection to the parties. However, many
the Bill of Quantities (“Rule 1”);
agree that whilst ‘soft obligations’ introduce
b) Using adjusted rates and prices
commercial common sense, it is at the expense
contained in the Bill of Quantities
of certainty.
(“Rule 2”); and
c) Making a fair valuation (“Rule 3”).
The principles for valuing Variations were
amended in the 7th edition of the ICE form of
contractiii. Whilst the valuation of the Variation
still had to have “due regard to any rates or
prices in the Contractiv” the onus was then
on the Contractor to submit a quotation for
the Variation. In the event that the Engineer
and Contractor were unable to agree on the
i

ICE Conditions of Contract, Sixth Edition, Thomas Telford, January 1991

ii

ICE Conditions of Contract, Sixth Edition, Thomas Telford, January 1991, Clause 52(1)

iii

ICE Conditions of Contract, Seventh Edition Measurement Version, Thomas Telford, September 1999

iv

ICE Conditions of Contract, Seventh Edition Measurement Version, Thomas Telford, September 1999, Clause 52(3)(a)(i)
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appropriate change to the Contract Price, then
the Engineer had to follow the same hierarchy
listed above.

reasonable is to be decided purely by reference
to the nature of the original and varied work, not
extraneous considerations".

In the case of Henry Boot v Alstomv, the concept
of a fair valuation was considered following an
arbitration in which the arbitrator arrived at his
own fair valuation. The contractor, Henry Boot,
quoted a passage by Max Abrahamsonvi which
purports to place reliance on the use of rates
and prices in the Bill of Quantities. The excerpt
states:

However, the Court of Appeal judges found
that the arbitrator had the discretion not to
use contract rates (Rule 1 and Rule 2) and to
make his own fair valuation (Rule 3), where the
arbitrator considered, as a matter of fact, that
the use of those rates is not a reasonable use.
As to what a fair valuation might be, we can
ascertain from the decision
that it must be ‘reasonable’,
a term that is used
repeatedly. Furthermore, the
valuation should give the
contractor “a reasonable profit
on the work done.”vii

A fair valuation was further
considered in the case of
Weldon Plant v Commission
for the New Townsviii.

"It is not unreasonable to apply rates as a basis
for pricing varied work merely because the rates
are mistaken (page 14), or uneconomic, certainly
in relation to the normal type of variation which
is endemic in civil engineering works. What is

Here, an Instruction was
given to the contractor, and
the parties were unable
to agree a valuation. In
arbitration, the arbitrator had found that
Weldon, the contractor, “should not be worse off
as a result of having complied with the Instruction.
It would be improper for Weldon to suffer financially
because of the situation imposed upon them.”ix The

arbitrator’s decision was akin to the principle

v

Henry Boot Construction v Alston Combined Cycles [2000] EWCA Civ 99 (4 April 2000)

vi

Engineering Law and the ICE Contracts, 4th edition

vii

Henry Boot Construction v Alston Combined Cycles [2000] EWCA Civ 99 (4 April 2000)

viii

Weldon Plant Ltd v. The Commission for the New Towns [2000] EWHC Technology 76 (14th July, 2000)

ix

Weldon Plant Ltd v. The Commission for the New Towns [2000] EWHC Technology 76 (14th July, 2000)
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of general damages in that a fair valuation

The decision also found that, in the absence of
“should leave the Claimant in the same financial special circumstances, a fair valuation should
situation it would have been in had the Instruction include an element of profit. This is because:
not been given.”

x

The question arose as to whether a fair
valuation made under Rule 3 should include
overheads and profit, which the arbitrator had
not included in his calculations because:
a) The contractor had not established
that it had incurred additional
overheads or that it had been denied
overhead recovery; and,

a) A contractor is in business to make
a profit on the cost of deploying its
resources; and,
b) Profit is an integral part of Rules 1 and
2 (i.e., the rates and prices in the bill
of quantities), and it would go against
the principles of clause 52 if Rule 3
did not include the same relevant
elements.

Clause 10.2 of the NEC form of contract, which
replaced the ICE suite, requires parties to “act
in a spirit of mutual trust and co-operation.” Yet,
the contract is noticeably devoid of the word
“fair”. This is addressed in the guidance notesxi
In the decision, the judge highlighted the which state:
difference between overhead costs relating to
the value of work undertaken and those that “A fundamental objective of the ECC is that its use
are unrelated (being the fixed and running should minimise the incidence of disputes. Thus
costs for the business).
words like ‘fair’, ‘reasonable’ and ‘opinion’ have
b) The addition of profit would have put
the contractor in a better position
than it would have been in had the
Instruction not been given.

The judge agreed with the arbitrator that for
time-related costs, it was necessary for the
contractor to prove that the costs had been
incurred. There was, however, a divergence
from the arbitrator’s decision on the point of
overheads unrelated to the value of works.
Here, the judge found that it was not necessary
to prove that they were actually incurred for
the purposes of a fair valuation but that “their
approximate amount must be established, eg by
deriving a percentage from the accounts of the
contractor.”

been used as little as possible.”

The only reference to the Project Manager
or Contractor acting fairly can be found in
the guidance notesxii relating to the Project
Manager’s assessment of a compensation
event, which state:
“The Project Manager will be motivated to make a
fair and reasonable assessment in the knowledge
that the Contractor may refer the matter to the
Adjudicator, who may change the assessment”.

x

Weldon Plant Ltd v. The Commission for the New Towns [2000] EWHC Technology 76 (14th July, 2000)

xi

NEC3 ECC Guidance Notes April 2013, page 3

xii

NEC3 ECC Guidance Notes April 2013, page 79
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Controversially, no similar guidance is provided SUMMARY
to the Contractor as to how a compensation
In summary, these cases and guidance notes
event quotation should be assessed.
stress the importance of ensuring that the most
appropriate methodology is adopted to value
ICC
variations, taking into account the contract
Whilst based on the ICE conditions of contract, and any specific circumstances relating to the
there are noticeable differences in the ICC instruction and variation.
form of contract. The valuation of alterationsxiii
under the Design and Construct Version of the The decision in Weldon Plant also reminds us
Infrastructure Conditions of Contractxiv is set out that, subject to satisfying the evidential burden,
the contractor can recover overheads and
at clause 51(4), which reads:
profit under a fair valuation. In light of this
“the fair and reasonable value (if any) of all evidential burden, we recommend that before
such alterations shall be taken into account in a ‘fair valuation’ issue escalates into a dispute
or difference, a party obtains an independent
ascertaining the amount of the Contract Price.”
opinion.
Other than having “due regard to any rates
or prices included in the Contractxv ” the
Contractor is free to value alterations in
any way it sees fit, as long as it is fair and
reasonable. Equally, in the event that the
Employer’s Representative does not agree
with the Contractor’s valuation of alterations,
he is required to notify the Contractor of
his own opinion of a “fair and reasonable
valuation”.xvi
Similarily the JCT suite of contracts is littered
with phrases such as ‘fair and reasonable’,
leaving a degree of uncertainty in the
valuations of Variations.

xiii

The term ‘alterations’ is not defined but “may include additions and/or omissions”

xiv

Infrastructure Conditions of Contract, Design and Construct Version, August 2011

xv

Infrastructure Conditions of Contract, Design and Construct Version, August 2011, Clause 52(3)(a)(i)

xvi

Infrastructure Conditions of Contract, Design and Construct Version, August 2011,, Clause 52(3)(d)
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DOES AUSTRALIA NEED NEC 4?
JACQUELINE BARKER
ASSOCIATE DIRECTOR, AUSTRALIA
There have been more and more calls for sweeping changes in the Australian construction industry.
Focused particularly at addressing concerns with capabilities, skills, culture and sustainability as
well as commercial frameworks, approaches to procurement and risk allocation. This is despite
Australia experiencing an infrastructure boom over the last few years and both Federal and State
Government’s reliance on the industry as a key player in helping to put the Australian economy
back on track following the initial impact of the Covid-19 pandemic.
In March 2020, Mr Barr,
John Holland CEO, said:
“...as an industry, we are
teetering on the brink of
collapse.” i

In the same interview Mr Barr
also stated John Holland will
no longer bid for projects it
believes carry an unacceptable
risk profile.
John Holland is a major player
in the Australian construction
industry and their opinion on the state of the industry is shared by others. Last year key
contracting organisationsii joined forces to call for collaborative structures and reforms to help
boost productivity, industry sustainability and long-term value for money. Critical in achieving
these goals are equitable and aligned commercial frameworks that seek to achieve a ‘best for
project’ outcome rather than transferring most of the risk down the supply chain and promoting
more adversarial relationshipsiii.

i

The Australian Financial Review 18 March 2020

ii

The Australian Constructors Association members include Acciona, Bouygues Construction Australia, Clough, CPB, Downer,
Fulton Hogan, John Holland, Laing O’Rourke, Lendlease, McConnell Dowell, Multiplex, UGL and Webuild

iii

Australian Constructors Association: Constructing the Future A framework for a more sustainable construction industry
(published in October 2020)
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Back in 2013 the Melbourne Law School and the Society of Construction Law Australia undertook
a research project to, amongst other things, assess the current use of and effectiveness of
standard forms of contract in Australiaiv. A key focus of this research project was to look at
whether standard forms provided for an appropriately balanced risk allocation and efficient
project administration.
Some of the findings of this research will come as no surprise to those who have worked in the
Australian construction industry, including:
•

Australian Standard (AS) formsv of contract (such as AS2124, AS4300, AS4000 and
AS4902) are by far the most commonly used forms of contract within the industry

•

A large proportion of respondents considered there was no standard form in Australia
capable of use without substantial amendment

•

AS forms of contract have been around for years and most companies / principal
organisations have amended versions of these forms which they commonly use on all
their projects

•

Overall, the primary reason for amendments to standard forms was to shift risk to another
party

and from my experience in the seven years since this research was undertaken, little has changed.
Coincidently also in 2013, Standards Australia commenced work on the AS11000 General
Conditions of Contract with the aim of:
•

addressing some well documented shortcomings in both AS2124-1992 and AS4000-1997
forms of contract

•

making the contract more applicable to construction, engineering and infrastructure
sectors

•

improving contract administration processes

•

better defining early warning procedures

•

supporting an appropriate balance of risk

however, by 2017 work on AS11000 was stopped due to a lack of support.
It is time client organisations, including Government, work with the construction industry to reform
the tendering and contracting processes particularly addressing the attitude and approach
adopted by contracting parties to project risk.
iv

Standard Forms of Contract in the Australian Construction Industry Research Report (June 2014)

v

Australian Standard forms of contract have been developed by Standards Australia, the peak non-government standards
development body in Australia
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Should the vast majority of construction projects in Australia still be relying on standard forms of
contract that were drafted (in some cases) nearly 30 years ago? Attitudes, philosophies, legislation
and project complexities have changed significantly since the 1990’s but can we honestly say
the amendments currently being made to the standard forms are aimed at addressing this shift?
In my opinion we need a better option that addresses key concerns, provides a framework that
acknowledges and manages project risks appropriately and assists parties to strive for ‘best for
project’ outcomes.
Internationally there are several forms of contract that promote a more collaborative approach,
one of these is the New Engineering Contract (NEC).
The NEC is a family of contracts that have been around for almost as long as the AS forms of
contract still used in Australia. The NEC suite of contracts have however evolved over that period
with the current revision, NEC4 released in 2017, widely adopted internationally. The fundamental
aim of the NEC is to promote best practice, focusing on collaborative and relationship contracting
principles. The suite includes a range of contract options which allows the contract to be easily
adopted to a wide range of project types and sizes without the need of amendment.
Critically the NEC is known for promoting:
•

collaboration

•

communication

•

good project management

•

good contract administration

•

proactive approaches to managing risk

Main Roads in Western Australia and Sydney Water have both championed the use of NEC4 in
Australia with Sydney Waters Head of Delivery Management stating:
“The contract will help simplify our supply chain and deliver significant benefits to Sydney Water as
an organisation, to our customers and to our partners, through increased efficiency, cost savings,
continuity of work, resource availability and partner capability by incentivising high performance and
increasing productivity.
By doing this, we’ll give our partners more certainty, and drive better decision making across the
whole lifecycle of our assets, improving our productivity and delivering value for our customers.” vi

vi

https://utilitymagazine.com.au/sydney-waters-new-procurement-strategy-looks-to-partner-for-success/
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The Australian Constructors Association (ACA) CEO, Jon Davies, is of the
opinion the industry is supportive of the use of NEC contracts in Australia
because of the way they promote more collaborative relationships and
improve industry culture. Other positives Mr Davies notes include:
•

NEC contracts are written in plain English so easier to follow and
administer

•

They contain deeming provisions that deal with obligations of
the Client and / or Contract Administrator so ensuring timely
administration of the contract

•

NEC contracts contain robust mechanisms for dealing with disputes
that help to avoid disputes festering and impacting on project
relationships

•

The contracts contain standard clause numbering so helping to
breed familiarity

•

There is a framework to deal with amendments

However, despite the positive steps to promote the NEC taken by such
organisations as the ACA and Sydney Water, uptake of this alternative
form of contact has been slow. It is true the NEC4 will require a level of
amendment to make it applicable in the Australian market, for example
GSTvii , SOPAviii and WHSix legislation, but it is important to note that the
AS forms of contract currently being used in Australia also require these
amendments as they generally do not reflect the current legislation either.
We at DGA have seen the benefits of using NEC on UK major projects
such as Hinkley Point C, The Channel Tunnel Rail Link, London Orbital Rail
and Crossrail that have used Option C – Target Cost and in Hong Kong
on the new airport terminal building being constructed also using Option
C.
We are using our experience to deliver a series of practitioners NEC
webinars looking at actual events on these Projects and how they were
managed and resolved.

vii

Goods and Services Tax

viii Security of Payment Acts
ix

Workplace Health and Safety
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SECURITY OF PAYMENT UPDATE: REFORMS IN QLD AND WA
KEN HICKMAN, ANNIE LEEKS, PIP GOLDMAN, DOUGLAS JOHNSON,
BEN HOLLOWAY, EUNICE LIM
Following a series of high profile reviews i, Australia’s
patchwork of security of payment laws are undergoing
something of a metamorphosis. In particular, Queensland
continues to blaze its own trail through the recent introduction
of a number of significant reforms aimed at ensuring cashflow down the contracting chainii. Also, Western Australia
is poised to completely re-write its security of payment
system; bringing it more or less in line with the East
Coast model, while also introducing a number of unique
measures which seek to address a perceived imbalance of bargaining poweriii. The reforms
are unlikely to represent a total panacea for the ails that plague the industry and which these
regimes seek to address. But they do seek to provide sub/contractors with further protections
by introducing important changes to the way that payment risks are allocated on construction
projects undertaken in these States.
This article briefly explores the key reforms passed in Queensland, and those which are expected
to be reintroduced into the Western Australian parliament after the March election, and offers a
few thoughts on their expected impact.
QUEENSLAND – PROJECT TRUST ACCOUNTS AND OTHER BIG CHANGES
In July 2020, the Queensland Government passed the Building Industry Fairness (Security of Payment)
and Other Legislation Amendment Act 2020 (Qld) (Amendment Act). The Amendment Act followed a
review undertaken into the effectiveness of the State’s security of payment regime provided for
under the (relatively) newly minted Building Industry Fairness (Security of Payment) Act 2017 (Qld) (BIF
Act). It introduced a series of staged reforms aimed at curbing subcontractor non-payment and
enhancing cash-flow on construction projects.

i

Including the ‘Review of Security of Payment Laws’ by J Murray AM released in December 2017, the ‘Final Report on
Security of Payment Reform in the WA Building and Construction Industry’ by J Fiocco released in October 2018, and the
Queensland Government’s Special Joint Task Force Report, ‘Investigating subcontractor non-payment in the Queensland
building industry’, released in June 2019.

ii

Building Industry Fairness (Security of Payment) and Other Legislation Amendment Act 2020 (Qld).

iii

Building and Construction Industry (Security of Payment) Bill 2020 (WA).
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The key areas of reform include:
•

Statutory Trust Accounts: The Amendment Act provides for the phased implementation

of a statutory trust regime, replacing the existing system for project bank accounts. This
new regime requires that the head contractor under certain ‘eligible contracts’ establish
two types of accounts: a project trust account (where amounts payable and amounts in
dispute for certain ‘project trust work’ are paid into trust for the benefit of contractors and
first tier subcontractors)iv and a retention account (where any cash retentions withheld
from amounts due to contractors or first tier subcontractors on eligible projects are held
in a separate account). Once established, the principal on the ‘eligible project’ must
make payments to the head contractor through the trust, from which payment is then
made to the head contractor itself and down the contracting chain. These measures are
being rolled out between 1 March 2021 and 1 January 2023; initially applying to certain
Government projects before becoming applicable to all ‘eligible contracts’ with a value in
excess of $1 million. A number of penalties and serious offences can apply if a party fails
to comply with the statutory trust regime, including the potential for company executives
to be held liable.v
•

Head Contractor Supporting Statements: Head contractors in Queensland are now also

required to provide a supporting statement when submitting their progress claims.vi This
is a statement declaring that all subcontractors have been paid all amounts owing to
them, and providing reasons for any unpaid amounts (such as disputed claims).vii Failure
to provide a supporting statement can carry a hefty penalty.viii
•

Enhanced Protection for Claimants: The Amendment Act also introduced a suite of further

measures aimed at protecting adjudication claimants from insolvency:
a) Payment Withholding Request: If a respondent fails to pay an amount awarded to a
claimant at adjudication, the claimant may submit a ‘payment withholding request’ to the
‘higher party’ in the contracting chain.ix For example, if the claimant is a subcontractor and
the respondent is a head contractor, the claimant may submit the request to the principal
(the party one step higher than the head contractor). Once a request is served, the higher
party is obliged to withhold the amount owing to the claimant from any amounts that the
higher party owes to the respondent. For example, if the adjudicated amount is $55,000,
but the amount payable to the respondent by the higher party is $40,000, the higher party
would withhold the $40,000.x Amounts retained in this way are the subject of a statutory
iv

Amendment Act, s 63.

v

BIF Act, s 58A(5) (as inserted by the Amendment Act, s 63).

vi

Amendment Act, s 65; BIF Act, s 75(5A).

vii

BIF Act, s 75(6)(b)(i) (as inserted by Amendment Act, s 65).

viii

See BIF Act, s 76 (as amended by Amendment Act, s 66).

ix

See BIF Act, s 97B.

x

BIF Act, 97C (inserted by Amendment Act, s 73).
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charge in favour of the claimant.xi
b) Charge Over Property: If a principal fails to pay an amount awarded to a head contractor
at adjudication, the head contractor can now register a charge over property where the
construction work was carried out (where that property is owned by the principal or a
related entity).xii This charge remains in place for a period of 24 months unless extended
by the Court, and will expire if the adjudication determination is overturned. xiii

These new measures in Queensland can be quite complicated, particularly the provisions relating
to the establishment of the new statutory trust scheme. However, it is important for industry
participants to become acquainted with them now to avoid falling foul of the enhanced penalties
and offences that apply. If you are interested in learning more about the Amendment Act, check
out our recent white paper for an in-depth look.
WESTERN AUSTRALIA – A COMPLETE OVERHAUL ON THE HORIZON
The ‘West Coast’ model for security of payment and adjudication currently applies in Western
Australia under the Construction Contracts Act 2004 (WA) (CCA). This model generally enshrines the
concept of freedom of contract, by only intervening to impose timeframes for progress claims
and responses where the construction contract does not adequately provide for them.xiv It also
does not contain a number of the contractor-friendly provisions that apply on the East Coast –
for example, an adjudication respondent can raise new reasons for non-payment that were not
included in its payment schedule, which is not the case under the East Coast model.xv
The days of the CCA now look to be numbered. In the latter half of 2020, the Government
introduced the Building and Construction Industry (Security of Payment) Bill 2020 (WA) (the Bill) seeking
to completely overhaul the State’s security of payment system. This would involve the introduction
of reforms such as:
•

Adoption of the East Coast Model: If passed, the Bill would introduce an East Coast model

of adjudication in Western Australia. Maximum statutory timeframes would apply for the
submission of payment claims, and for the provision of responsive payment schedules (a

xi

BIF Act, 97G(2) (inserted by Amendment Act, s 73). By s 97G(6), the charge is declared to be a statutory interest to which
the Personal Property Securities Act 2009 (Cth), section 73(2) applies.

xii

See BIF Act, 100B (inserted by Amendment Act, s 75).

xiii

BIF Act, 100C (inserted by Amendment Act, s 75).

xiv

See the implied contractual terms provided for in Part 2, Division 2 and Schedule 1 of the Construction Contracts Act 2004
(WA). For example, in accordance with s 16 of the Act, provisions relating to the making of payment claims are only implied
into a construction contract where the contract does not have a written provision about how a party is to make a claim to
another party for payment.

xv

For example, in NSW a respondent cannot include any reasons or withholding payment in its adjudication response
unless those reasons have already been included in the payment schedule provided to the claimant. See Building and
Construction Industry Security of Payment Act 1999 (NSW), s 20(2B).
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departure from the current ‘freedom of contract’ philosophy).xvi A respondent would also
be deemed to be liable to pay the full amount of a payment claim if it fails to serve a
valid payment schedule in time.xvii This new model would apply to construction contracts
entered into on or after a specific date to be proclaimed. However, the CCA would
continue to apply to existing contracts, leading to a transition period where familiarity with
both systems will be necessary.
•

Relief from ‘Unfair’ Time Bars: Most construction contracts include notice based ‘time bar’

clauses: provisions requiring that a contractor give the principal notice within a certain
period of time after an event has occurred on site, as a pre-condition to a contractor’s
entitlement to claim an additional payment or extension of time for that event. These
clauses are generally strictly enforced by the Courts in Western Australia even if the
results may sometimes be ‘harsh’.xviii The Bill would introduce a right for a claimant to seek
a declaration that an ‘unfair’ time bar is void and of no effect in relation to a particular
claim. xix To avail itself of this relief, a claimant must establish that it was not reasonably
possible, or unreasonably onerous, to comply with the notice-based time bar clause in
the circumstances. This is a unique feature not yet seen in any other security of payment
jurisdiction in Australia. While it may encourage principals to move away from the more
extreme time bars (such as one or two day notice periods), the question of whether a
time bar is ‘unfair’ is largely left to the Courts and will involve a detailed factual inquiry
in each case. In our view, this is hardly a feature which lends itself to certainty, and may
even serve to encourage an increase of claim disputation.
•

Narrower Mining Exclusion: The CCA’s security of payment regime does not cover certain

types of construction works performed in relation to oil and gas and mining projects.
Such works are excluded from the definition of ‘construction work’ under the CCA, and
therefore cannot be the subject of statutory adjudication. This is known as the ‘mining
exclusion’. The Bill retains a mining exclusion, but on significantly narrowed terms. It would
no longer exclude work involved in ‘fabricating or assembling items of plant used for extracting or
processing oil, natural gas or any derivative of natural gas, or any mineral bearing or other substance’.xx
This change will result in many oil and gas operators and mining companies that were
previously excluded from the system now being subject to the security of payment and
adjudication regime.
The Bill is yet to be enacted into law. It automatically lapsed in December 2020 when the
Government entered caretaker mode ahead of the upcoming State election in March 2021.
However, there is no basis to think that the Bill will not be re-introduced after the March state
xvi

Building and Construction Industry (Security of Payment) Bill 2020 (WA), Parts 2 and 3.

xvii

Ibid, ss 26 and 27.

xviii

See for example, CMA Assets Pty Ltd v John Holland Pty Ltd [No 6] [2015] WASC 217.

xix

Building and Construction Industry (Security of Payment) Bill 2020 (WA), s 16.

xx

Compare the definition of ‘construction work’ in s 6(3) Building and Construction Industry (Security of Payment) Bill 		
2020 (WA) to the definition in s 4(3) Construction Contracts Act 2004 (WA).
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election. If the Bill is ultimately reintroduced and passed, it will dramatically change the way that
payment claims and adjudications are managed in Western Australia; so watch this space. More
details about the new system proposed under the Bill are available in one of our white papers.
We have also recently published a round-up of the national security of payment laws in Australia;
including a comparison of the various timeframes and rules that apply, and a few thoughts on the
current trends in the case law in each jurisdiction. If this is something of interest, our publication
is available here.
The views and opinions in this article are the personal views or opinions of the authors; they do not
necessarily reflect views or opinions of Jones Day.

DGA GROUP Melbourne, has moved!
Our new office can be found at
Level 8 - One Melbourne Quarter
699 Collins Street
Docklands
Melbourne
Australia
Vic 3000
Tel: +61 (0) 3 8375 7620
Office Contact: John Donnelly: john.donnelly@dga-group.com

Source Google Maps
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DGA TRAINING SERVICES
WEBINARS
NEC3 & 4 ENGINEERING & CONSTRUCTION CONTRACT (AND SUBCONTRACT)
The NEC Engineering and Construction Contract (and Subcontract) is one of the most frequently
used standard form contracts for building and civil engineering projects
This one-day course is presented by one of our experienced Directors who are frequently
called to provide contractual advice, expert evidence with regards to quantum or to be party
representative in Adjudication. The course considers the main pricing options, the frequently used
secondary options, the parties duties, co-operation, communications, early warning, risk register,
programme, providing the works/ Works Information, change control, compensation events (and
an introduction to the approach to assessment for the purpose of quotations for a change to
the Prices and/or key date or Completion), the schedule of cost components/ Defined Cost and
payment with reference to Y(UK) 2 and the Housing Grants, Construction and Regeneration Act
1996, as amended.

UNDERSTANDING AND USING THE JCT STANDARD BUILDING CONTRACT AND DESIGN
& BUILD CONTRACT 2016
Overview
The JCT Standard Building Contract and Design and Build Contract remain the two most frequently
used contracts in the United Kingdom. In 2016, a number of changes to the previous editions of
the JCT were published by the Joint Contracts Tribunal.
This one-day seminar is presented by experienced and dual qualified professionals. It will
provide the delegates with a comprehensive understanding of the key parts of both contracts in
order that they can understand each party’s liability and obligations. Reference is made to case
law as part of explaining some of the provisions of the previous editions (and how this applies
to the current editions) and operation of the contract.

COMING SOON: PROGRAMMING & DELAY ANALYSIS TRAINING
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ABOUT DGA TRAINING WEBINARS
WHO SHOULD ATTEND?
The courses are suitable for:
• Quantity Surveyors
• Commercial Managers
• Planners or Contracts Managers of Contractors or
Subcontractors
• Architects
• Designers
• Contract Administrators, of all levels that desire obtain a
firmer understanding of the terms of the contract and their
practical application.

Price of each course
Online £250 plus VAT per delegate
What’s included in the Price
The presentation, slide handout, CPD certificate
Dates and times
To be published shortly

WHAT TO DO NEXT?
If you are interested in hearing more about our forthcoming
public courses, please email dgagroup@dga-group.com .
Further details will be sent once dates have been confirmed.

Terms & Conditions apply
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MORE INFORMATION
If you would like to find out more details about any of the subjects covered in this Ebriefing
please contact DGA Group through the contact details below or at DGAGroup@dga-group.com
DGA GROUP HEADQUARTERS

SINGAPORE

HONG KONG

25 Eastcheap
London

#11-09, Eon Shenton
70 Shenton Way

6/F Luk Kwok Centre
72 Gloucester Road

EC3M 1DE

Singapore
079118

Wan Chai
Hong Kong

Tel: +44 (0)203 961 5340

Tel: +65 62916208

Tel: +852 3127 5580

UNITED ARAB EMIRATES
Office 615

AUSTRALIA
Level 8

AUSTRALIA
Level 23

Park Lane Tower
Al A’amal Street
Business Bay
United Arab Emirates

One Melbourne Quarter
699 Collins Street, Docklands
Melbourne
Vic 3000
Australia

52 Martin Place
Sydney
NSW 2000
Australia

Tel: +971 4 437 2470

+61 (0)3 8375 7620

+61 (0)2 9220 5027

CANADA
61 Legacy Landing SE
Calgary
Alberta
Canada
T2X 2EH

AFRICA
Building 2
Country Club Estate
21 Woodmead
Sandton
South Africa
2054
+27 (0)11 258 8703

Tel: +1(587) 586 5502
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DGA UNITED KINGDOM
DGA ENDINBURGH
1 LOCHRIN SQUARE
92-98 FOUNTAINBRIDGE
EDINBURGH
EH3 9QA
TEL: +44 (0)131 357 4012

DGA GLASGOW
100 WEST GEORGE ST
GLASGOW
G2 1PJ
TEL: +44(0)141 264 2315

DGA LEEDS
CARRWOOD PARK
SELBY ROAD
LEEDS
LS15 4LG
TEL: +44 (0)113 337 2174

DGA MANCHESTER
PETER HOUSE
OXFORD STREET
MANCHESTER
M1 5AN
TEL: +44 (0)161 932 1222

DGA NOTTINGHAM
REGUS HOUSE, HERALD WAY
PEGASUS BUSINESS PARK
EAST MIDLANDS AIRPORT
CASTLE DONINGTON,
DE74 2TZ
TEL: +44 (0)1332 638 061
DGA BIRMINGHAM
ONE VICTORIA SQUARE
BIRMINGHAM
B1 1BD
TEL: +44 (0)121 698 2148

DGA BRISTOL
1, THE FRIARY
TEMPLE QUAY
BRISTOL
BS1 6EA
TEL: +44 (0)117 344 5023

DGA Headquarters
25 Eastcheap
London
EC3M 1DE
TEL: +44(0)203 961 5340
E:dgagroup@dga-group.com
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DGA MAIDSTONE
VINTERS BUSINESS PARK
NEW CUT ROAD
MAIDSTONE
KENT
ME14 5NZ
TEL: +44 (0)1622 673 021

